'CLAIRE B. LEVY, LLC

EX PARTE OR LATE FILED
Drecember 8, 1950
[!H P o e e,
DEC3 8505
Office of the Secretary ' | SRR T

Federal Cormmunientions Cﬂmmlﬂﬂun
445 12" Sreeet, S _
Washingten, D:C. ‘20554

Fer In the Matter of Canyon Area Residents for the Envdronment Bequest for Hemew o
Action Taken Under Delegated Aurbority oo a Petidon for an l:.nw:nmnenml [tnpract

Sratetnent, Docket No, $.

Dear Secretary:

I om hezsawith Sling an origed and cno copy wf thic lebter o copve e dipclosnrs oF 5w |
parte oral presentations rmade by the undersigned on behalf of Jefferson County, Colorado

in the ﬂbmrt: captoned tmattes.

On December 7, 1999, 1 held meetings with the following individuals: Roy Stevatr and
his staff, Helpi Walker, Tom Powers, David Goodfriend, Rosallyn Alfen, and Rick Cheszen,
Accompanying me «t these meetings was Jumnes R Hobeon, Scott Allrertzon and Dab
Carney. ' .

'The discussinnz concerned the Petition of Lake Cedar G'mup LLC for Expedied
Special Relicf and Dreclaratory Ruding My remarks suromarized the comments contained in

. a document previcusly filed with the Office of the Secretery enttled “Initill Cominénts-of .

the County of fefferson, Colomdo in Opposition 1o Lake Cedar Group’s. Petition for
Expedited Specia] Relief and Declicatory Ruling™ We also genemlly discussed addressing
the goals of -the FUC by having the FCC urge the parties wo mediate the issnes, N::r
agreement was reached concerpng whether to do so.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
Canvon Area Residents for the Environmenl b __ Diocker No. 99-
Pequest frr Review of Action Taken Under )
Delegated Authority on a Petition for
An Environmental Impact Statement b

INITIAL COMMENTS OF

THE COUNTY OF JEFFERSON, COLORADK)
N OFPOSITION TO LAKE CEDAR GROUP'S FETITION
FOR EXPEDITED SFECIAL HELIEF AND
DECLARATORY RULING
Lake Cedar Group LLC and cach of its members have filed 2 petition for
expedited special relief and declaratory ruling in which they request that the Federal
Communications Commission {“the Commission”) preeropt the zoming decision of the
Board of Consty Commissioners of Jefferson County, Colorado, Jefferson County
hereby responds by requasting the Commission not 10 acl oo the Lake Cedar Group
patition for the reasnns st forth helow.'
IR FEDERAL ACTION IS NOT WARRANTED
Lake Cedar Group has presented twe bases for its Petition for Expedited Special

Review. The Grst is that the actions of Jelferson County interferc with the federal

objective of implementing digital television service. The second 5 thet Tefferson

Connty’s rezoning devision js not supported by substantial cvidence and was therefore

| 1 the Petition is scheduted for public commen, JefTetson County will submit more extensive commments at
that time,



arbitrary and capricious. Nejther of these bases justifies federal preemaption of a tocal

land use decizior

A. Federal Preempion is Weither Neceszary or Appmptiate to Correct Focal

Langd Llse Decisiops.

The Lake Cedat Group Petition devotes thirteen pages te the argusment that the
decision of the Board of County Comniissioners of Jeffersen County (“the County
Commissioners™ is not supported by 1he evidence in the record, (Petition, pp. 13.22: 29-
31} This is essentially an argument (hat federal agencies should fonction in the role of an
appellais rram tn enmect faolty decisions made by local officials.

Judicial process s available in state court to seek review of a local ZOMINg
decision on the grounds that il was arbitrary, eapticions or an abusc of discretion. In
Colorado, such an action is brought pursnant 1o Colorade Rule of Civil Procedure
106(2)4). (A copy of CR.CP. 10613 attached hereto as Appendix 1.3 Rule 106(a)(4)
provides for & review on (he record to determine whether a povernmental body or Jower
judicial body exercising judictal or quasi-judicial functions has exceaded its jurisdiction
ot abused ite dieeratinn  Review is Timited to the meord before the lower body, hence na
diseevery Iz allowed.

Lake Cedar Oroup has filed a Complaint in District Court stating two Claims for
Relief. The First Claim for Relicf alispes that the County Commissioners abused their
discretion andfor excesded theit jurisdiction by denying their rezoning application. The

Seoend Claim for Relicf sseks declarztory relief on the grounds that the Jefferson County
Zoning Regulations are overly broad and vague, thereby viplating Lake Cedar Group's
due procuese righte. (Complaim of T ske Cadar Group attached as Appendix 2.) The

administrtive record is due in Distriet Court on January 14, 2000, Pursuant to T RC.P.



106¢2)(4Y( V1), their opening brief 58 due within forty days thereafter. Jefferson County's
answer brief is duc wilhin thirey days after service of Lake Cedar Group's apening brief.
Adter the petitioner files & reply brief, if any, the case is ready for a decision.

The judicial process esiablished in Cotorado is the approprialé means 16 Teview a
guest judicial decirion of w lors] grurmenant on the grounds thal the decision iz not based
on adequate evidence in (he record. $ince discovery and pretrial motions are not
involved, judicial refief can be had expeditionsly and well within the timeframe by which
{deral action conld b taken pursuant to potice and comment.

Lake Codar Group seeks 1o establish o dangerous and far reaching precedent of
federal intervention to preempt tet only locad land vse authority, but also to preezapt the
role of the jadicial system in reviewing and corresting those decisions if necessary.
Fudural agoneiss should not ugwep the rals of the courts to review and cotrect notentiaily
nlawfil local decisions. The fact that the decision of the County Commissioners may
have been wrong, gevendo, docs nmjimtiﬁ; federal action.

toner’s Arpumpen for Pr inn is ™ sed on Adonted

Etandord.

Lake Cedar Group asgues that preemption is necessary because the County
Commissioners” decision is not the product of “reasoned decision making.” This
arpument it based on a standard for zoning decisions that does ot apply. Moveover,
ever if the standard does apply, the argoment is based om an ermoncous interpretation of
Lhat standard.

Under Colorado law, 2 zoning decision must be based on competent evidence in

e revoad, Tord Looaipg Dovelopmppt Co. Daued af Comnty {omimissioners. 1865

Colo. 418, 528 P.2d 237 (1974). On review under CR.C.P. 106{2)(4), the decision must



be upheld if there is “any competent evidence™ 10 support it. Bauer v. City of Wheat
Ridge, 182 Calo. 324, 513 P.24 203 {1973). Opinions cxpressed by lay members ot i

public can be reficd on as competent evidence in the record, Weslern Paving

Constragtion Co,_ v Jefferson {ounty Boapd of County Comm’rs, 685 F.2d 703 {Colo.
App. 10843

1 ake Cedar Growp assumes (hat the standard set forth in the Telesommnnications
Act of 1996 for personal wircless communication services applies o broadeast fowers,
and (hen nisconstrues that siandard, Section 704 of the Telecommunications Act
requires zoning decisions for personal wireless service facilities 10 be supported by
wenbstantial cvidence™ and reguires the zoning decision to be in writing, 47 U.S.C.
£332c)(TAB)(i). This standard was adopted for personal wireless service facilities after
sonziderable enngracsional debate an whelher to interfen: with locat zoning authority.
Congress hus not applied this or any other standard to local zoming decisions for
television broadeast towers, In the sheence of such legislation, the validity of a local
decision must be determined by state courts applying state law. While Lake Cedar Group
may not ke the standard applied by Colorado Law, it canmot scck preempiion simply
hecansc that standard may Iead to an unfavorable puteome m cour.

Fven if the requircments of Section 704 were applicable, the Cowry
Comsigsiomere’ written resshution would be upheld. The standard adopted in Section 704
Joes not require extensive findings of fact and conclusions of law, a5 is sugpested by

Lake Codar Group. See e.p. ATET Wireless PCS, Inc. v. Cily Couneil of the City of

Viepinia Beach, 155 F.3d 423, 429-30 (4" Cir. 1998). It requires the ducision to be in

writing 50 that it can be subject to judicial review, A dectzion of the County



Camimissioners that denied approval for a personal wireless service tower that contained
similar types of findings and conclnsions was upheld in District Court in Sprint

Spectrum, LP v, Poard of Connty Commjgsinners, 59 F. Supp. 2d 1101 (. Colo. 1959},

i ake Cadar Group dismisses (he entire body of evidenice before the County
Commionionsre 2z betng "“vagne rancame and unfounded fears ™ and srgues that it does
fu:-l constitute “substantial evidence™ to suppost the decision. (Pelition, page 29} The
admimistrative record has not yet becn compiled and has not been subraitted 1o the

Federal Communications Commizsion for review. Even il the “substantial evidencc”

slandard were apphicable to this ¢ase, the Federal Commnications Coramission cannol
presmpt 2 locat Jand use decision withowt having before if the entire administrative
tecard.

C. Federal Actiap Should Nay Re Taken (o Remedy Petitioner’s Owny Delay.

The Telecommunications Act of 1906 quthotized the transition (o digital
television. The Federal Communications Commission adopted its policies and rules for
implementation of digital 1elevision m ils Fifth Report and Ordet issued on Apnil 3 1597,
This was the culmination of proseedings that were begum i 1987, when inquiry_ was first
made inite the potential for “advanced TV.” (Ses Fowth Heport ang Oeder, Diocket Mo,
87-268, 14.)

Jefferoon County bagan to Jay the gronnd-work for the teansition to digital
te)evision by updating its Telecommmmications Land Usc Plan and Zoning Pesolution.
Discussions commenged in 1991, and regulations were formally adopted in 1995.
Representaiives of the members of Lake Cedar Group participated in that process. Lake

Cedar Group®s primary local counsel, Tom Ragonctl, attended stakehnolder’s meelings,



restificd at County Commissioner hearings, and submitted numerous proposed language
changes for he zoming regulations.

Lake Cedar Group appreached Jefferson County with the idea of 2 jout broadeast
ower on Lookoul Moeumain five years later, in early 1957 when its representatives med
weith then Cousty Camamiecinner Tohn Stone. Lake Cedar Group did npt file an
applicgtion for the necessary and acknowizdged sezoning approval witil over a year and &
Talf Jater, in Tuly of 1998, by which time Commissioner Stone had decided not to seek
reelection as 3 County Commissionet. The application was not roady for public hearing
hefiore the Planning Corostission witi] Decemnber 2, 1998 Under Colorado law, an
amendment to 1he zoning plan requires public hearings and action by both the Planning,
Commission and the Boasd of County Commissieners. Section -28-116, CR.3. The
need to supphy 2dditional information to suppor the reznning request, specifically to
demonstrate (hat 1he proposed tower would conform to federatly adopted standards for
exposure 1o radio freguency emissione and 10 demonstrate that debris from tower failure
would be contymed on Lake Cedar Group's property, and the reed to accommodate the
large volume of lestimony presented delayed a firal decision until Avgust 3, 1999,

The delay by Lake Cedar Group in seeking rezoning of its agricuburally and
tesidentially zoned property, when the requirement for digitad {elevision was established
in 1096 and finalized in 1007, has pracipitated the current sithation. Were it not for this
delay, other akematives could have been more fully nursued, and mdead the process of
judicial review coeld have fully run its course, well in advance of the time frame
established for broadcasting digital television, The Foderal Corumumnications

Commissioners should not take the unprevedented step of overruling a loeal land use



decision and upsctting the balance between federal and local suthority simply to rectify
.ake Cedar Group™s delav in pursuing legal zoniag processes.
terests H ot Been

The Telecommumications Act of 1996 authorized the Federal Communications
Comumission to iocue edditional izenges for advanesd televizinn services. 47 TRS.C.
£336, Pursuant {0 that authority, the Commission deternined thet rapid conversion 1o
digitat 1elevision was nceessary in order to implement the service efficizntly. ? This was
based on (e perception that widespread and rapid implementation of digital 1elevision
would be necessery 10 create a market for Teceivers and programming. Sec Fifth Report
and Order MM Docket No, §7-268, FCC 97-116 (April 22, 1997), The Balinced Budget
Act established (he goal of recaptuting the spoctrum allocated 10 analog television service
by Thoocmber 31, 2008, bul provided for snd srricipatsd that circumslances may arisc (hst
would require an extension of that desdline. Sec 47 U.5.C. S309(N014)

The cutrent status of Lake Cedar Group®s lower proposal does not necessarily
hwart these articulated federal interests., Chonniel 2 is not a member of Lake Cedar
Group a.nd it is pursuing placemem of jts dipital antenna on its exishing lower oo Lookom
Mountain, Channe! 9 recently annownced that it was exploring arrangemcnts 10 broadeast
digital television fom ils existing tower. In addition, it appears that Channel 7 is
comsidering alternative mrangemente thet wounld permat it 0 hroadeact from its existing
tower of Lookout Mountain. The County Commissioners” decision only denicd one

approach to providing dighal servics 10 metropolitan Denver.

% The Telccommunications Act of 1996 does not itself estublish specdy impletnentation and recovery of the
speclrum a5 2 goal. Secrion 336(c) smply iestes the requirennent that the ongital liconse of @n exigting
ietevision stalion be surrenrdered as a condition of reccipt of an advaneed television license.



Timely implermentation of d_igi!.al television in 1he remaining top thiny tekevision
matkets largely accomplishes the Federal Communication Commission’s goals of
promoting digital television' s competitive strength intemationzlly and high levels of
market penetration, Fifth Report and Order 180,817 Denial of the consolidated tower
propnand hy 1 ake Cedar Group does nol preclede achieving the other goal of retuming
the analop spectrom by December 31, 2006, Broadcasiers have ample time to refine or
midify the Lake Cedar Group proposal or to make alternative arrangements by that date.
Paragraph { 14X S)(ii) of 47 U.5.C. §309() allowed broadeasters 10 fetain fheir analog
licenses past December 31, 2606 until more than 85% of the television households in the
market receive a digital signal. Thus, even if Lake Cedar Group’s rezoning application
had been granted, the analog spectrum would not necessarily have been available for
veuse. Themsfnre, Federal presmption is not necessary to accomplish stated federal
objectives.

If preemplion were appropriate, that action must rest on legally delepated
authority from a Congressiona] act, Lake Cedar Group has based its request for
prectnption a desire to have a federal ageney assure that local povermsnents act ranonally.
Federal agencies do not exist for thal ppose.

Il FEDERAL PREEMPTION OF LOCAL LAND USE AUTHORITY I3
UNWORKABLE

Lake Cedar Group requests in its petition that the Federat Communications
Commission preempt the County Commissioness’ Tezomng decision. The petition does

not proposc any standard for the Federal Compunications Commission to use to

3 Comeeming the ebjective of frec, over-the-air availabiliny of dighal Lelevision, it is imporlant (o Keeyr i
mind thet digital televisions carrently cost several thousand dsllars, thus making it beyead the reach of
tryoat houssholds.



determine where broadeasi towers may he located. Lake Cedir Group has net oflered
any practical alternative 1o allowing local governmunts 10 make land vse decisions.

The petition mises 3 host of issues aboul how and when preemptive authority
would be caereised and what principles of land use would firnetion in the absence of locad

outhonity, For axampls, ifthe County Commissinners® dacizinm were avermiled, whar
would function in fts place? The land on which the tower would be located would
continue 1o be zoned for agricnliera) and residenuial uses; the Official Development Plan,

by which all of the development restrictions and commitments are enforced, would nol

apply: and Jefferson County could not issue any building peomits without violsting it
own regulations. These issues require that the land be rezoned to the proper zone district,

however only the County Commissioners have the authority to do so.

The Federal Sommunications Conunicsion cennot oeder Tefferson Cavnty o
rczune land and to adopt the Cfficizl Development Plan, In the absence of that autharity,
a federal ageney would have (o {ake the next step of exempting all the nucessary

buildings and structures fiom building permit requirements. This action would have the

unfortunate consequence of climinating enfurcement of building codes, unless the
Federal Conmumtnucations Commission decides that it will enforee (he Uniform Building
Code instead. 1 the Federal Communications Commissien determings that the Official
Drevalopmant Plan sheuld apply to the tower and swreunding property ac precented by
Lake Cedar Group, so thal the commilments of lower con=olidation are kept, © would
have 10 be enforced i all of its detait by the federal government.  These scénarios

sugaest that local zoning authority must continue to operate.



Petitiomers have arpued to the Federal Communications Comunission that the site
they have chosen is the most appropriate site from which to broadeast. CGranting the
petition would foree the Federal Communications Compizsion 10 perform the delicae
balancing process of weighing community interests, master Jand usc planning, and health,
anfety, and woolfure fopwar, In order to determine whether the hrnadeast tewer showld be
Iocated at the chosen site. Foderal agencies are nol equipped 10 make these decisions.
The hreadth of Lake Cedar Gronp's request begs the question of whether (he Federal
Communications Commission should take similar action to allow a broadeast tower In
virtually any location chosen by o licensee, regandless of the surrounding land uses and
community concens, if the licensec belisves that tocation best suits iks mlerests. I that
question is answered in the negative, then when and where should {he Federal
Communicntions Commission 2llow broadesct 1owere that do not comply wilh exisiing
Zonng?

The preemption Tegulations applicable (v satellite earth stalioh antennas in 25
C.FR. §25.104 and amatevr radic facilities do kot entirely supplant local land use
criteria, They aliow Jocal regulation provided they meet the siated criteria. Simtlarly, the
preemption awthorized for personal wireless service facilities in fact only prohibils certain
featnres of land use regulations and requires evidemiary support for the land use decision.
47 11.5.C. §322. 1t ollowo the local Jand uce process to function. Applying similar
restrictions to television broadeast towers would not cxpedite the Jand use process or
necessarily change the result, Yet having no adopted federal eriterie js umworkable,

Petilioners have not proposed any criteria by which land use decisions should be

made. They have simply requested a remedy for their situation. Pederal agencies should

14



not enpage in that son of ad hae activn, withow any adopted regulations that create
criteria for action and withou any proposed selutions to the myriad issues raiscd, Lake
Cedar Group has requested federsl action in @ manncr that creates more issues and
problems than it solves. It would require o federal agency 10 take on land use decisions
o vaguum and with po dirsetion  The Federal Commumications Commission should not
;esue a notice for public comment on a petition that capnot lead to rational action.
1. FEDERAL PREEMPTIONIS NOT AUTHORIZED

Congideration of issues arising under the Supremacy Clause starts with the
assumypkion that the histoelc powers of the States are not to be soperceded by federal
action unless thal is the clear and manifest purpose of Congress. pew York State
Confercpee of Blee Cross & Blue Shield Plaps et al. v. Travelers Insumapee Co. ¢t al., 5314
0.5, 645, 65455 {1605); Cipnllana v 1 jegett Group. Ine.. 505 U8, 504, 516 {1992).
Comgressional intent can be explicit if it iz foumd within the language of the statne, or
iraplicil by the structure and purposs of the legistation, 1d. Inihe shsence of cxpress
languape of precmption, state law may be preempied i il actually conflicts with federal
lew or if federal taw so thoronghly occupies a legislative ficld as to make reasonable the
smfcrence that Congress lefl no room for States to supplemet it. Id. Congress has not
explicitly or implicitly sulhorized the Federal Communications Commission (O precingt
local zuning authority.

A. There is No Express Preemption Authoriiy,

1 ake Cedar Group does not argue that Congress has expressly authorized
preemption of local Zoning authority, Based on the holding in Cipplione, 505 UL5. at

517, the absence of express authority the context of the Telecommunications Act of

11



1906 militates against implying precmptive anthority as well. In Cipollonc the court held
that “[wjhen Congress has considered the issue of preemptios and has inciuded in the
enacted legislation a provision explicitly addressing that issue, and when that provision
provides 4 ‘reliable indi;:ium of Congressional intent wilh respect to State authoriey” ...
tyhore ie wo need 1o infer Crngrassional inlent o présrnt state Jaws from the substantive
provisipns® of the legislation . ... Congtess’ enacinent of a provision defining the
preemptive réach of 4 statute implies that matters beyond (hat reach are not precmmpied.”
feitations omitted).

Congress considered the impaet of local zoning aulhority on tmplementation of
(e Telceompmmcations Act of 1996 when il debated the Jangnage of Section T4 efthe
Aet. (Portions of the Conference Report and Congressional Record relating 1o
preamption attached ag Appendiv 1) Tt Is evident that Congress was aware thai logal
zoning suthorily cowld affect the siting of telecommunications towers. Congress linited
the scope of the Federal Communications Conmnissions’ precmptive authority to
mrrcrxa;-lgr- defined circumstanecs relating to personal wireless service facilities. That
Janguage operates as a limitation on federal preemptive anthonty outside of those
cireumstances.

B. There is Mo implicd Preempiion.

Federal presmption can ba implied when the federal legiglation at issue manifests
Congressional iment to oeeupy the enlins field, leaving no room for local regulation. In

Florifda Lime and Avocado Growers v, Paul, 373 T8 132 {1963), the court ponsiderad

the pature of the subject matter to delermine whether Congress had intetded to occupy

the field to the exclusion of state regulation. Mo such intent can be fount in the

12



Telecommunications Act. The Act authorizes the Federﬁl Commumications Commissian
1o assign frequencies and to adopt regulations zoverning the services (hat licensces meay
provide and technical Tequirements neoessary 1o assure the quality of the signal used to
provide advanced television services. 47 11.8.C. §336.

Tha Teleeammumicatiane Acl i€ silenl on tower siting issues. It confers broad
regulatory authority over the provision of services and signal quality, The arenas
committed ta federsl authority are not so broad and comprehensive as 10 Imply he
exclusion of any lecal authority. Historically, the Faderal Communications Commission
has recopnized the authority of local governments o conital the loeation of
telecommnicalions nses, aﬁd (trpee dual spheres of authority have functioned without
conflict. Tn the absence of Tanguage allering the existing balance of authority, preempilion
canmot be implied from the regnlatory anthonty encompassed with the
Telecommumealions Act,

ve is No Conflict Beyween Federgl and Lo

Lake Cedar Group bases its claim of preemption on the theory of “conflict

preemption” (Petition p. 23} The petition relies on the reasoning and holding in Gity of

Wew York v. Federal Coramunicatjons Commyssion, £86 R, 57 (1988). That decksion

hears no refationship te the creumstances involved in the siting af television broadcast

TOVINGT S,

City gf New Yark v. FCC involved technical standards adopled by the Federal

Communications Commission goveming the ghality of cable television signais. Those
regulations prolabited Jocal autherities from adopting more stringent standards. The

Supreme Court upheld this preemption because the practice of preempting local standards

13



had been on-going for & ten-year period prior (0 certain amerdmenits to the Cable Act,
and there was ho indication thal Congress intended to disturb that practics. 1n downg 50,
the cour noted that the Sppremacy Claust encompasses federal regulations “that are
properly adopned in accordance with statutory anthorization.” 486 (1.5, at 63. A federal
agency hns nn power to act unless Conoress confirs that authordty, which is determined

by cxamining the nature and scope of the authorily granted. 486 LS. at 60

In People of the State of Cajifornia v. Federal Comyrmmications Commizsion, 30

F.3d 919 (9" Cir. 1994}, the court upheld preemption of state requirements that Regionsl
Bell Operating Companics separate their corporale SrUCtunes 5 & condition of providing
enhanced compulerized data serviees. This decision was based on the impossibility of
complying with both state and federa! regniation on straetural separation. Likewise, m
Matiansl Assneiation ol Repulatory Utiliey Commissioners v. Federa] Communicaiions
Commisgion, 277 U.8. App. DnC. 99, 880 F.2d 422 (1989, the coutt upheld preempiion
based on the impossibility ¢f complying with state regulation of “inside witing” while at
ihe same time complying with federal regulation. In both cases, the court found an actoal
conflict between areas of regulation that had been committed to federal jurisdiction and
slale regpiation.

No such confliet exists in this case. There are no federal regulations that address
where broadeasters st lneale ;heir facilities. Broadeasters are required to provide a
ceriain gquality of signal and 10 cover a certzin percentage of population. Those
requirements do not translate into a foderal mandate ta broaduast from a patticular
logation regardless of the local land use patterns and policics. Althouph the Federal

Aviation Adminisiration expresscs 4 preference [or “arenna farms,” they are nol

14



mendated by federal regulation. Nor does federal jurisdiction over frequency allocation
and interference support pregmption. Local regulations do not require broadeastérs 10
Jocate their towers in an area that will degrade their sipnal. Loce! regulations do not
smandwe any particelar location for towers. The applicetion of Jocal regulations and
.Pn-]i.-ei.-e-g hae simply reantted in the denial of (he particular proposal as it was presented.
Frustration of a valid federal purpose does not justify federal preemption cither,
Congress did not mandate Epeﬁf transition to digital television, Congress merely

amthorized thal transition, and required the Federal Communications Commission to
recover the analog spectrum for reuse. 47 U.8.C. §§309, 336, The zemng decision of the
County Commissioners does not prevent local broadeasters from broadcasting a digital
signal. It simply prevents them from doing it from the specific location and from the
vovvar for whieh they sounpht zoning approval, As has been dizeussed above, some
broudcasters are pursuing altemative locations. Similarly, (he zoning decizion does not
prevent the Federal Communications Commission from re-anctioning the analog

spectrum in the year 2007, or al such time a5 the broadeasiers in the Denver market meet

(e conditions set forth n 47 11.5.C. 5300, 1t is far too premature to determing that the
zZoning decision at issve will frustrate the Congressionally meandated goal of reusing the
analog spectrim.
CONCLUSTON
The adopted regulations of Jefferson County do not prevent Lake Cedar Group
from complying wilh federa) regulations. Jefferson Coumy’s telecomunnnications
regulntions allow major broadcast facilities provided certain conditions are met, subject

to rezoring by the County Comumissioners. Lake Cedar Group has not argued i s

I3



petition that these regulations are unlawful. Lake Cedar Group’s petition is founded on a
digagreesment over the implementation o ihos: regulit fONS 1N 2 parieula wec. Thoa, it is
net the regulations they seek 1o presmpt, bt a specific rezoming decision. Under the
eaisting law, the District Cout for Jefferson County is the orly appropoate body Lo
determine the validity of that decisiom.

Preemption of the zoniag decision by the County Commissioners is not warranted
by (he facts in tns case and i& not anthorized by law. Therefore, Jeferson County,
Colorado requests that the Federal Communications Commission taks no action o the
petition of Lake Cedar Graup.

Respectfully suwbniteed,
Claire B. Levy, Bsg. [
Claire B, Lewvy, LLC

3172 Redstone Road
Boubder, Colorado 30303

Counsel for Board of Cousty Commissioners of
Jeffeson County and Jefferson County, Colorado

December 3, 1994

CERTIFICATE OF SERVICE

1, Claire B. Levy, hereby certify that on December 3, 19991 mailed copies of (he
foregoing Tnitin] Comments Of the County Of Jefferson In Opposition To Lake Cedar
Group's Petition For Expedited Special Relief And Declaratory Kuling by Hrst-clasy

postage prepeid mail 10 the following:

Edward W. Hummers, Jr. Arthur Goodkind

Holland & Knight, LLP Kotecn & Mafiakin, LLF

Suite 400 1150 Comnecticut Avenue, NW
110N Pannsyivania Avcoue N'W Washington, DC 20036

Washington, DC 20037-3202
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Todd 1. Gray Howard F. Jaecke]

Dowr, Lahnas & Alhertson, PLEC CRE, Inc
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Gannett Co., Inc. Holley, Alberison & Folk

1100 Wilson Blvd., 2% Floor 1667 Cole Blvd., Bldg £9, Suite 100
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CHAPTER 15
REMEMAL WERITS AND CONTEMFPT
Fyle 106, Foctis of Writs A polished

; %) Habess Corpus, Mosdammos. 3un Warrueto, Certiveari, Prakibition. Scira Fagins
i el Gther Remediol Wrils In the District Crurt. Special fonas of pleadiags and wyils in
- . yahess compis. TRATARMIE, QO WATTANT, cerliotan, profibifan, stive Facias, #nd procaed-
-ings fo¢ the isguance of ather rmodial erots B8 herslptor known. are Bereby abolished in
ihe districs courl. Any relief provided hereaader shall pal be avpilable in e superiar of
P9 gy couns Tn the Jollowing cascs reljef tay be ablained in te district coet by appro-
& . prir ageben under v praclice presetibed in the Colieado Rules af Cidd Procedure:
p L Where sy Parson Nl BEITIE COMRBITHA L UG s T sy crimionl ar cuppored
drnal matwet is illegally confined or restraincd of Tiis loarty:
if1] Where the pelief sought is to compel 8 Youwrer judicial body, governmental body, ¢or-
_paaviom, board , offacer or persom o partonm an act which the law spectally chjains /5 2 duty
eulting Jrom am ofties. trust. or qlation. o1 1o campel vhe admission of a party to the use
! cxjoynent of @ right of office to which be iz entitled, and from which he i3 unkawdully
preeluded by such Wrwer judisial Lody, povernmental body. porproraticn, Doerd. 0ffiger, of
n.The judrencot shall incude any damages sustiined:
imiruwdes into, o wakawTal Iy hokds o exetcises wvy offce or

porrer dignrbet iy and_when dirocted By The geertcmios 2o
. peh person in 1he mume of the poojple of the SIA1C. DUk it the
P daorin aroroey declines 5010 do, il may b browght upon the rebation and comgplant of env
] - pecaa:The Rule heretofore existing Tequiving leave of eourl to stitole sl procesdings is
8- ot asalizhed - When sk h an action i Brotphl Againg a defendant alleged to have wurpad,
sthenivd iruter. 0 i allepedly valawiully holds or exgrcises Ay public office, civil o Kiliiary,
. oriy Franchise it shill be given pregedence over other ¢iviL acions Lxocpl sipnlac actions pre-
vieishrcomrmenced. The jwdgricnt misy Arteoming the ight il holder af the office or franchise.
T Where any governimenkl body or alficer or any boeaer gudiciel body sxercising judl-
~ial o quasi-paddicial Functions had excaeded ils jurisdietion o1 ahused it discretion. and
IR 5 gk (HALN, ey and adeguats pemedy sliarvice proarided by laor

ol Revigw shall be timited 1o @ deterpination of whether the body or officer has
- tapepded ts jurisdiction or abused s discretion. based on ihe cvidence in the record batore
iiedefentatit body or officer.

K. ifl} Review pursliaat 0 this ubsecdion {47 shall he commenied by the fling of o cam-
M ki, A answer oF oliser FESponsive pheading shall then b filed in accordanke with 1he
N Tgrada Rulss of Civik Procedure.

A . ni} 1§ the commplainl 8 aceomypanicd by & maotion :u.;iﬂmpmed praer requiing cetif-
A . ylon of o record, the caort shakl order yhe defendant bodu or officer 10 Alc with the clerk

s cpecified date, the record of SUCh POIon of transeripl hereot 23 1z identifies in the
4 dder. wopether with 3 certificate o AULDSIUGT. 1T U1 [ (R e svuun il aboll be skcar

e ciate o which an answer o the complaint must ke filed-

SGWY Whin twenty days aftey the date of teesipl of an ordér requinng gertificaticn of &
e, # dofendant miy file with the clork a statcmenl designating portions of the record
"\ gt sct fortl in Uhe order which it desires vo place hefore the oourd, The cost of preparing
gerecord shall be advaneed by 1he plaintifl, except that the eourt ray, on oljeckion by the
- fintiff, onder  defendan advance payment for e coss o prepasing sweh poction of
! ippecord degignated oy the defendant as the court shiall deteripine 35 anessential 10 a com-
-fkie undetsianding of the coniroversy; and upcn a failure to comply with soch order, the
" pnigns for which the defendant hasheen ardered 10 advence payment shall ha gmitted
“jom ke record, Any pacly may move o corredt the recned 8l any s,

¥ The procesdings belore o drckaon of the body.or officer may be steyed, pursuant
-abule 65 of the Colocado Rules of Cidl Progedurs,

.Yl Where claims other than clais under Wiz Rt e properky joined in the actios,
s court shall determine the manner and timing of procesding with regpect to all claims.
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Fule 106 Colorado Fules of Civil Procedur:

{¥11} A defendant required o ¢eniafy a repord shall pive written notios 19 all parties]
simulianeously with filing. of the date oF-Aling the rerord with the clerk, The plaintkt shat
THEE. a1 351 ve L all g ries an spsaing brSal within frey daes aller the.dale on which | f
record was Rled, If no recard is coquested by the plainti ke plainelf shallt file an eponiizrts
nrief wilin Sorly days after the defendam has served its aaswer upon the plaintifl, T
defendant may Gl and serve an answer bric within thirly days afier serviee of the plei
HifFs el and the plainGel may file and serve a reply briet 10 the defendam’s answer brgf:
within fifteen days afler servioo of The answer brief.

[VTTT) The tourt may accelerate or coalinue any zclion which. in-1he” dizcretion of
COUTL. TegiliTes aoeleraiion oT LonlnUance, %,

{IX} 1n M event the courl determtines that The poverpmenial body, nificer o judicial
bodw has fafled 10 wake findikas of fam of conclusions of law Agbtssary for o eeview ol
Acuin, e COUCt May TEmand 100 Mg MEKIDE &F soudl fliwing. b Lo o concludons of Tak /8

{5 When jodgment i fecoveTed aghiazt one oF mote of several persane jointly indet
=4 upon an obligtion. and it s desired Lo proceed against the persans noLorigmally s 5l
with the sommons wig did nok agppear in the Heifon. Buel persoms way e cited to 84
3¢ why they should not be bound by the Judgrent In The S3ImE MannEer 23 Taeps ;)
hed been originally served with e summaong and in hig ancwer any such person may st il
any defense either to the original obligsiion oF witith may liave ansen sabscquent 10 b 3"%’"“"1
meL, excepl & discharze (rom e oripingl Gabilily by the statule of limitatigne pr -y ﬁ-;;f_‘:"‘l??“."j

tb} Limbistions a5 to Tme. Where & staneie provides for tevie= of che acls uf any digidhies ol L.
ermmantal bady mr afiesr o iedicial body by cecliorati ot oulier wril, or (o0 & procesdil
guo wartanto, reliel thercin provided may he Trad wrtler bnis Rule. i no limwe wilnio
review miy be sooght is provided by iy staluts, 2 complinl sceking review under suist
tigm [4)(4) of this Rule shall be filed i the disericl court nol ke than thicry dizys aflertEes
final decision of the body or officer. A {imely ¢omplaint may b amended at dy timc
Jeave of The eoum. for pood cause shown. to add, dismiss or substinale parties, ands
amendinant shall pelace back tes the date of Aling of the aniginal eomplaind, ’

v

Croos releredces.  For Ofigingh jucisdicuon of the Jupreme colfL.see C.A R, 21 Mor petitiaw foc ; " N ithe-fiting
&E habeqs coomus an ariminal easss, ses § 13-55-101; for weit of habeas porpus in <ivil caes, see K13 gerhicald)

A Cmr @vigingl jurivtioinn oF sugobme courl an cerigmri. soe AR, 49 apd She foo alfedt ol bz V7 .
THCTE ApnimAL & PATIRRIShIR, Sei CRAZF Sdich, T

I. Ticneral Consideveiion. oTticle. “Ome Year Review of Civil Procsi
11, Hnbea CoTpus and Appeais soe T9 Dicka 133 (1962, Fob
0L Mandamis Cle.~Chig Year Koview ol Crvil Proceduré 4 Coln, 10t
. In Gl Appenls”. soe 40 Dew. L. Cir. 164 i]‘}ﬁ}] i pEr, Gd [
B 1iuwskirarive Cpmes artichs, "Chnt: Year Review of Criminad Lo o[ e
W Procedure”, see 40 Den. L. C1z, § 24 (196758 i acALIK 2
e WAL nole oa suiTent dendopoents Gl Prog
A. o Géneral, _ Application ol Indispensable Farty: Fidl
B Fromhiue and (¥ices of Caln. B Civ, P, 19—Lhe "Proosdural P 7
. Whobay Bring AcUon, Sl Stotks in Coboradae”. s 46 LLCola ?
' Cenioran ac Brohibition. B (197475, For note. ~Relorendumznid shelove a m
A in Geperal- Freaoming: Wargelis w. Dicvrict Cort”. sy AHES e iy i
B. Extent ol Bavden: Colo, L, Rew. 145 {1982Y. For arficle. “Ong
£ [husrsive Cass. Procerdings in the Cobernds Suprems £
VI Oher Wrile ger b2 Coto. Law, 913 (2943), For arlichz 3
) ine, \’talé:éd ﬁggliFm Cnh:;aﬂl:r‘tds:-:]%;
. Law 1199 {1983 ] Far atticds. “Judicial Bay
1. GENERAL CONSIDERATHIT Telorral and Iniliation of Zoping Dets

A Jurdd, Ses 63 A1n, Jur,2d, Febdic Offeee see 13 Cpla. Law 387 (19841, Foga
and Emptoyees, § § 190, 14 LT Tiale 10H: Avaandmants CSavem

Law pewbows For orticls, “heandamus s Appaals [ Logok Couerementa (] e
Oilher Waite™. soe 15 Dicts 535 (1941, Foranti- - 56215 ol Law. 1645 (1586). Far anilé
e, ~ne Year Reviow of Civil FProgeduns". 50 Ciovernmens Exaclisns toomn Theve .
34 Duicts ©9 {1959 For orticle. “One Year Bauwr irlenduws”. see 16 Colo. Law427H
Teview of Civil Procodure”. ger 35 Dicda 3 Far article, “FropatUiang an Agpesl fron g
(#9<4). For nrticte. “One Year Review of Cisil sion of The Codorsdn Public VLikities
Prooedure and AFE}HW'EM 3] Dicta 2y (164 sion”,ses 16 Calo. Law, 2163 LILET
For amicle. "COinc Year Beview af Civil Proce- Furpose of tule- Under the [prmer
chure amit A ppeakt. sew % Dic1a 133 (19617 Tor Civilk Froceluse cOmMMainis afgaren
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DISTRICT COURT, COUNTY OF JEFFERSON, STATE OF COLORADO

“GY EzedP i L
: JEFFEC v en

COMPLAINT

LAKE CEDAR OGROUP LLC. a Dielaware fimived iiability company,
Plaintaff,
.

BOARD QOF COUNTY COMMISSIONERS OF JEFFERSON COUNTY, STATE OF
COLORADC,

Difendant,

Plaintiff, Lake Cedar Group LLC, a Delawars hmmed hatabiey company
("Platntiff™, by and through its undersigned counsel, states the following as its Complaint
againat the Board of County Comenissioners of Jefferson County, Colorado (the “Board"):

GENERAL ALLEGATIONS

1. This action involves the challenge by Plaintiff of an action taken by the Board -
denying the reroning application, Case No, 380151 34RZPIL, filed by Plaintiff on or about July 1,
1998 {the “Apphcarion™).

2, Venue in this Cowt 15 ptoper pursuant to C.R.CP. 98(a) and 98(b) because the
Ptoparty iz located in, and the Board's action was taken in, Jefferson Councy, Colorade (the
“Crnnty™™).

-

3. The purpose of the Application was w rezone certain property located on Lookout
Mountain {the “Property™ in umincorporated fefferson County to permit the construction of a
new consofidated telscommunicarions tower (and z related transmitter building) and o provide
for the removal of four telecommunications towers carrently lecawed on Lookour Mountain, The
Property comprnises approximately 30 acres,

4, The Property is owned by members of Plainuff, Plaintiff processed the
Appiication based on powers af attomey fiom its members supplied by Plaintff w the Counry.
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In addition, PlaintiY has an agreement with tts members o purchase the Propenty subject to
CErIAM contingencies.

5 Pursuant w C.RS § 30-28-1153, the Boad is swhonized tw regulare the
ponsauction and use ¢f buildings and struetures in the unineorporatzd areas of Jefferson County

fthe *Councy'™ and may, pursuant 13 such authority, divide the unincorporated errory of the
County imte disaicns or Zones.

&. Parsuant to the Jefferson County Zoning Resolution the “Zoning Resolution™,
the unincorperated terrtory of the County is divided into a number of zone disTicts.

7. A portion of the Properry is located in the Aareultural-Twe (A-2) Zone Dismict
pursuant o the Zoning Resoluden. The remaining portion of the Property is locawed in the
Kloungah fesidential-Une | M-l ) SR DISTET pursuant 1 e Zonkng Keseiutfan.

8. The Property is located in an area on Lookow Mountain that has been utilized as
the site for many broadeasting wwers since the mid-1950s. The construstion of most of the large
wwers on Lookout Moumtain predated zoning in the area, The large majority of the residences in
the arsa were built after the area stwted being used for brozdeasting towers.

o The Fedoiel Coounvnicatons Commussion {the “TCC™M hes coquirsd thar
tefevision hroadeasters impliement a new digital tetevision {“E¥TV™) broadeasting system in the
United States. Pursuant to this FCC requirement, the Drenver metropofitan arce affiliates of the
top four commercial nerworks are snpposed o begin broadeasiing DTV signais by MNovember |,
1999, (wher commercial statons and non-commercial stations have deadhines of May 1. 2002,
and May 1, 2003, respeerively. During a mensition period mandsted by the FCC, all broadeasters
will be required to continue simultaneeusly hroadcasting their traditional wievision signals. This
TefUITERIENT Means HISVISon broadcamers will be required 0 DptRue Lwo stpstrawe wioviviol
broadeasting sysrems (including separate wansmimers and antennas) until the tansition to DTV is
complete.

1. Tne members of Plaintfl are television broadeastets currently operating in the
Denvay markat. Pursuant to the FCC's requiremnems for DTV, each member of Plaingff witl be

required to constuct and operate 2 DTV broadcasting system in addiion to its existing regular
brogdeasiing system.

11.  Plaintff sought approval of the Application for the purpose of constructng a
consolidared telecormmunications factlity that would ascommodate the DTV brosdeasing
sysiems of Plaintiff's members, along with additional breadeasting systems.

12, Because of the additional room for antennas on Plaintiff's proposed consolidated

1ower. Platnilr commined m remuve Gru ul die cadsdng lags wwvas on Loskoue Moeantain if
the Appiication were approved.
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15, The County’s Telecommunications Land Use Plan—which is a companant of the
County’s Comprehensive Plan—encourages the consolidation of telecommunications Eacilitias

and recogrizes Lookout Mountain as an existing tower farm on which new towers may be
constructad.

14.  Pursuant to the Applicaion. Plaintiff sought 1o rezore the Property 1o include it
within 4 Planned Development (PD) Zane District (the “PD Diswriet™. According to the Zoning

Reselution, 2 PD District is & versatile 2oning mechanism allowing For land develapment of any
nature.

13, Pursyant 10 Seetion 15 of the Zoning Resolution--which contains the regulaions
in the Zoning Resulution governing PD) Districts (the “PD Regulations™—~the permitad uses and
standards of development for 2 partiediar PD Distriet are thase approved by the Board in the
rezaning case and included tn the "Official Devalopment Plan™ for the particular PD Dismict. An
Official Development Plan prescribes in textual and graphic form the manner in which the
property within a pamicular PD Distct may be vsed and developed.

16, Secrion 15(F) of the PD Regulations is a special section that addresses planned
developments for telecomrpunications towers (the " Tower PD Reqiations™), -

17.  The Tower PO Regulaticns prescribe application requirements and crikna B
approvat of proposed P Prstricts for wlecomenunieations Wwers.

18, Secton 13(F){2)a} 1) of the Tower PL) Regulabons diracts the Board 0 consider
an apphicston’s compabiliey with the “land uses in the swrounding ares; the County's
Comprehensive Plan ... ; the Local Government Land Use Enabling Act; the provisions of § 30-
28-115, C.R.S. and any other applicable law, adoped public policies or olans, ¢r swudies
presenied as part of the Toning case.” The Tower PLY Reguiattons vest the Boand with “the sole
diserction w deennine what weight, if any, t0 give ¢ach of these factors.”

19,  Pursuant to the requirements of the Zowng Hesoludon, the JeFerson County
Planningy Commission (the "Planning Commdission™ considered the Applicarion at a public
hearing that began on December 2, 1998, and was continued to Januvary 6, 1999, and January 13,
1959, At this public hearing, the Planning Commissien ook evidence and heard testimony from
Plainiiff and cther wimesses demonstarng the Applicabion sastied the requuements of e
Zoning Resolution, including the Tower PD Regularions.

20. A group vamed Canyon Area Residents for the Environment (“CARE™) appeared
at the public hearing held by the Planning Commizsien o oppose the Application, The Planning
Commission reated CARE just as any other pubiic opposition group. The Planning Comrmssiorn
did not afford CARE any special status in the Planning Commission's procesding.

21, At the conclusion of i puiblic hezring on January 13, 1999, the Planming
Commission voled 6-10-1 to racomenend that the Board approve the Application.
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22, The Board's public kearing on the Appiication {the “Public Hearing™) began on
February 2, 1999, but was continued until March 10, 1999, and again until April 27, 1999, before
the Board began taking wstimony and evidence concerning the Application, Cnee the Board
begat taking testimony on April 27, the Pubiic Hearing lasted for thres zdditional meetings
¢onvened by the Board on May 27, Junc 29 and July 13.

Zd. AL Mg FUDNE Heanng on Apal JY, 1999, Plamtff presenred witimonial and
docurnentary evidence in supoort of the Application.

24, Feliowing Plaintff's presentation on April 27, 1999, the Board numed ehe floor
over e CARE. The Board gave CARE special satus as a partivipant in the Public Haaring by
scheduling CARE for fve and a half hours of opposition tesimony hefore the general puklic
would be permitted to testfy,

25, CARE's presentstion actually lasted over 7 howrs, continting through the
remainder of the April 27 meeting, the enfire 5-howr meeting held on Mav 27 and the first hour
of the mesting held on June 29, The Board permined CARE w present much prejudicial and
irelevant testimony on the adequacy of the County’s reguiations goveming radio-frequency
redigtion. The adequacy of the County’s regulations was not an issue properly before the Board
in ite eonsideraion of the Application,

26. At the conelusion of CARE'S presentation on June 28, the Board opened the floor

of the Public Hearing to the general public. At the conclusion of public testimany, the Board
continued the Pubiic Hearng untl Juby 12, 1999,

7. At the continvation of the Pubiic Hearing on Tuly 13, 1999, the Bosrd ook

rebutial testimonial and documentary evidence from Plaintiff in suppoct of the Applicadon and
dien leard vouscludinegg wemmrks o CARE mned Plaiud(Y. The Deard dGien cleosen e Pobllc

Hearing and enterad an execuiive session 10 consult with its legal ¢ounsel.

28, Aﬁ&r_ren.nmng from execulive feszion at the continuation of the Public Hearing
on Ty T3, 1599, the Board, by unanimous voice vore, passed a motien denving the Application
and directing the County Attomey bo prepare a resolution articulating reasons for the denial {the

“Wowe Vour'). The Board made ne findings in suppert of the Voice Vore denying the
Applicaion

29,  On August 3, 1999, the Board. by a 20 vote, adopted wrimen Resolution
Mo, CC9%-427 (the “Resolution™ denying the Application.

30. - The Resolution arviculated several fnding in support of the Board's denial of the
Application, including:

fay  Thet the Appiication did not substantally conform with the County's
Ceperal  Mountajps Cormununiny Plan, which 13 2 component of the County's
Comprehensive Plan;
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()  That the Application did net substantially conferm with the County’s
Telecommunications Land Use Plan. which ks also a componemt of the Coungy's
Comprehensive Plan;

(¢}  That the Application ¢id not mest the minimum standards for
telecommurications facilities contained in the Zoning resclution boesuse: (1) Plaingff did
"not demoensitaie thal no aftermanys st Ht¢ (s available w accominodate the

gquipment at a reasehable cest or cther business terms™; (if) the Application did not
“eomain sufficient setbacks™; and (i) Plainti did not demonsuae the Appiication met
the standards bor emission of non-lomzing electromagmetic mdiation set forth in the
Zoning Resolution; and

(dy  That the Application was ipcompatible wiath esidendal uses in the
sufTounding arad.

31, In considering and denying the Appiication, the Board was exercising & quasi-
judictal function,

32.  There ig no piain, speedy and adequate remedy provided by law by which Plaintiff
may challenge and seek invalidation of the Board's denial of the Applicartion.

. FIRST CLATM FOR RELIEF
(C.R.C.E. 106(ald) — Abuse of DiscratictvExceading Jurisdiction)

33, Paragraphs | through 52 are tneorporared herein by reference.

34, The appligaticn sansfied all of the standards and criteria for approval prescribed
it1 the Tower FD} Regulations and the other applicable sections of the Zoning Resolution.

35,  The Board violated Plaintiff's due process rights by permitting CARE to present
prejudicial and irrelevant testimony concemning the adeguacy of the Counry’s regulations
goveming radio-fiequency radiation.

36 In denying the Application. the Board abused its discretion andfer sxcasded its
jurisdiction.

37.  In sddition, the Bowd abused its discretion andier exceeded its juriediction by
making no {indings in connection with is mitial decision by the Voice Yote 1o deny the
Applicarion.

38.  In addition. after the Board had made the Veice Vote denving the Application. it

had no further jurtsdiction to take any action with respect 10 the Application, mciuding e
adoption of the Resoiution.,
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39, Pursuant o CE.C.P. 10&{a}#), Plaioiff s conitled to ceriorar review of the
Board's acttons and an order invalidaung the Board's denial of the Application and either

diveeting the Board to approve the Applitation or manding the maner o the Bosrd for further
considerarion.

SECOND CLAL FOR EF
(C.R.C.P 37 = Due Process/Tacial Invalidisy of Regoladons)

4.  Paragraphs | duough 3% above are meerporated herein by reference.

41, Seetion 15(FH2Z)aM 1} of the Tower PD Regulations is invalid and void on its face

because it (a) deprives applicages of the right to sufficientdly specific standards that ensure
deCl5100Ns are made 10 a rabonil and ConsIstent manner and ars S'I.ISEE'P‘L'I.DIE (] rﬂﬁﬂmnﬂl’ﬂl Juﬁll:lﬂl

ceview; {B) Fails 1o provide applicams with notice of the approval standards 1o which they will be
held; and {c} constitates an overly broad and vapue delegation of authority to the Board in {ts
guasi-judicial capacicy.

42, Section 1SFX2Ha 1) of the Tower PD Regulations is invalid and void on its face

as 3 violation of Plaineiff's due process rights under the Colorado Congtrution and the United
Giates Lonstitution,

43.  Pursuant to CR.CP. 57, Flaimiff is emitled to a declamtory judgmnent that
Section LHENZ(2) 1) of the Tower PD Regulatjions is void and 2 correlative grder pursuant to
C.R.CF, 106(2)(4) that the Board abused itz discrétion andfor exceeded its junisdiction in relving
on invalid regulations in denying the Application,

WHEREFORE, Plaimiff prays that this Court:

44 Emter an omder finding that the Board abused its discretion by denying the
Application;

45,  Eanter an order fnding that the Doard exceeded its jurisdietion by denving the

Spplivausd;

46.  Enter ap order finding Section LS(F}2¥aX 1) of the Tower PD Regulations is
invalid and yoid on its fage; and

47, Grant Plaintiff such other relief as the Court deems just and proper.
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Dated this il?" day of August, 1995

OTTEN, JOHNSONM, ROBINSON,
NEFF & RAGONETTL P.C.

J. Thomas Macdonald, #1 1354
I. Baat Johnson, #260116

950 1Mh Sepeet, Suite 1600
Benvyer, Colorado 80202
Telephone: (303) §235-3400

ATTORNEYS FOR PLAINTIFF
Address of Plaintiff:

13974 Travois Trail
Parker, Colorade 30138

STRSAT | TRMHN DRI (2 A0 M



e}
"E:’/’u -7

S50 B LG

DISTRICT COURT, COUNTY OF JEFFERSON. STATE OF COLORADC _

¥ _ E%;;;::: ;%E.Tc:} |

MOTION FOR CERTIFICATION OF TRE RECORD
PURSUANT TO RULE [06{a) 4L}, CR.C.P.

LAKE CEDAR GROUP LLC, a Delaware limiged liability company,
Plajntiff,

W,

BOARD OF COUNTY COMMISSIOMERS OF JEFFERSON COUNTY, STATE OF
COLORADD,

Dhefendant.

Plaintiff, Lake Cadar Group LLC, a Delaware limited liability compamy
["Plaintiff™), by and through fts undersigned counsel, respectfully submits this Motion for
Certification of the Record Pursuant to Rule tO0&{z){4y(11I), CE.C.P., and in support thereof

ctatae ag Followwe:

1. Plaintiff's Complaint in this action. filed on the same day a5 this Motion,
challenges an action taken by the Board of County Commissioners of Jefferson County (e
“Board™) by which the Board denied Plaintiff's rexoning application in Case No. 528015 154RZP]
{the “application™.

2, It Fiest Claim for Reliet, Plaintitt seeks review of the Beard's decision i
deny the Application pursuant o Rule 108(zy$), CR.C.P. to determine whether the Board
exceeded s jurisdiction or abused its discretion, Pursuant o Rule 106(23(4), CR.CP, 2
plaintiff may move for an order tequiring centiffcation of the record at the dme a complaint is
filed.

-

3. Plaintiff respectfuily moves this Court for an ¢rder w the Board requinng
certification of the record in this maner. including, withow Hmitaticn, the following:

WORTIE N Ml Ol |2 Ay



(a} AU fles and materizls maintained by the Jefierson Counry Planning
Department, the fefferson County Planning Commission. the Board, and any of their
respective s1aff conceming the Applicarion. including, without Hmitation, all written
correspondence, referral responses, recommendations. resolutions, drafrs, studies.
reports, evidence, exhibits, memoranda, notes, studies, maps and diagrams;

(b}  Tapes and minwes of all hearings hebd by the Jefferson County
Planning Commission conceming the Application:

{¢) Tapes, minutes and transcripts of all hearings held by the Board
concerratg the Application; and

(dy The  official Jefferson  County  Zoning  Resolution,
Telecommunications Land [fse Plan and Central Mountzins Community Plan a5 they

existed as of the Board's acrion on the Applicmion.

Respectfully submitted this 12th day of August, 1459,

{¥TTEN. JOHNSON. ROBINSON, i
NEFF & RAGONETTIL PO

By sSLopr

Thomas JRagonerti, #3441
I. Thomas Macdonald, #113%4

1. Bart Johnson, #26116
330 ITUL uccl, Jubwe 1600

Denver, Colorado BO202
Telephone: (303) 825-8400

Attorneys fer Plaintidf
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s#tbachment pate preecribed by the Cosmigsion purswant to the
fully allecated cost formrla.
Findlly, the new provision recquires that whemever rhe owner

¢i 4 conduit or right-ofi-way ibfends to modify or to Blter
such conduit er »=ight-of-way, bhé owner sball” provide weitten

norifjcarial of guck acrtion Lo any entity that hae abkained -
an Attachmant so that such enticy may have a3 reagsnzble
opporturdty to add to or moddify its edsting attachment. Any
entity rhat adds to or modifies ita existing attachment afeer
recclvimy sush potifiecation ghall besr s proportionzte ghave
of the copts incurred Ly the owoer in making Sush copduit or
right -of-way accessihle.
Confexence agresment

The: eemfrrance agreamert adapts the Senate provicisn woth
modificacions. The conferemce agreement secticn 224 of toe
commuedcations ot by adding new subsection (e} (1] Lo allsw
parties to ntastiate the rates, terms, and conditiens for
actaching to poles, ducks, conduite, and rights=-of -way owned
or centyolled by utilitiesn. Hew subgection 224{c) {Z)
eetablishes a pew rake fowmula ocharged b belecomsmniostions
carticrs fox the non-useable space of each pole. Such rate
shall be bhassd upon the number of attaching entities. The
confereer aleo egree to three addirignel previsione. from the
Ipuog pwandmere, Tawod, Cweos ebhen (8] soyuwhresrsr wabdhs koo
Elnt engage in the provisicn of telecommnications serviceos
or cobhle PpeRrvices to lmpute to its coAts of prowviding such
service an egual amount to the pole sttachment rate for which
guch company Would ke lisble wdey peckfsn 2314, Seqopd, pew
subsection 224 (h) requirces wiilities to provide wricten
notification o attaching entities of any plans bo modify or
dleer its poles, ducta, conduit, or rights-of-way. New
anbzsearicn 224 (B zlgo remquires any ebtaching entiry theat
takes advankage of such opportueity to medify S&n own

albboviaminbys shioll el o PLUPUE Ldilaes olioks @l L mus s wl
such alteraticns. Third, new subsection 224(1) prevents a
utllicy from imposing che cost of reexrangemants to other
arkaching enticies if dsoe solely fop the heneflr of ehe
nedlicy. .

gection TO4--facilities sibing: radic frequency emigoion standazds

Senate bidll
Ho provisgion.

douee amerdnenk

Seatitm 108 &f the House amendment redquired the Commission
to issue regulaticns within 180 days of enactment for siting
of OM5. A negeriated rulenpking comafttes comprieed of State
and local grverpments, public safoty agencies and the
affected industriez were bto have atterpted to davelop a
unifeam policy o propase €2 Bhe Qorgigsion for the siting of
wWireless DOWSr Sites.

The House amendment alao remired the Commiasion to
ceaplete ite papding Padia Fregueh?y (RF] emigoion espoogye
standares within 180 days of enactment. The siting of
facilities could not be denied on the baeis of RF emizsion
levels fior Eacilities that worc in complisciee wibh the
Lommissicn standard.

The House adendment also regeired thak ko the greakest
exbent possible the Fedaral government make available to use
of Paderzl property, rights-of-wey, cazements and any othar
physicsl insbruments in the siting of wirelesss

LoloowsHiniicabicous Covellilics.
Confarance agrecment
The conference agreement creabes 3 new Bection 704 which

prevents Commdssdon EEEEEE‘iﬂn @f local amd State o] fmc
deeisicne mud preoerves GChe AULhority Of Siokce and hocal
gEm_Eh‘ﬁaW 5 over zoning =nd IoMd GOT DELLers efcept in the
1imitad circumstances 8at Emthﬁm%t.

e
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The conference agreement alsc provides a mechapism For
judicial wxelicf from zoping decisions that fail to comply
wilklk . the provizions of this sectiey. Ik i5 the intent of the
cenferess that atrbhoey fhen unders mncrimm 333 Lok (71 I [dae) ek
the Communicabigons Aot of 1%34 as amended by thiz Aot and
section T04 of the Telecomeunicaticne Aot of 1595 the courts
shall have exclusive jurisdiction cver all other disputes
aricing vmder this eection. Any pending Commdlesion rulemaking
concerning the preempbion of loeal zoning authority over the
Llafement, capstruction or madificatinn of cME farilitjen
should ke tazminated.

When utilizing the term ~“functiomally squivalest
gervicest' the cenferaes are referring only to persanal
NSRRI RENrRoco ao defined dn thds aeetion kot ﬂ.;[.;r;,-;_..l..lj
competse againet rme awother. The intent of the conferees iz
to ensure thab & State or local government does oot in making
4 decigion regarding the placement, constructicn and
modification of feoilitier of porsonal wireless cervices
deporibed in this gegtisn unreascnably favor oo competitar
cver another_  The conferess diso mﬁ that the phrage
Trunreazonably discriminate among providers of funocionally

ctuivalest services' ' will preavide Jocalities with bhe
Flexibility to treat fadifTelices Chat creabe Eiifgﬁt vieual,
aEHLELIG, UL FAIBELY CONCeIns air

TR BT R meharalTy spnTicabin: somime TaaTronents even
if thoke facilities ﬁ;% ;Tsm_timlli Eh'ﬂllenﬁﬁﬁ'ﬁes_
For example, the conterces nok antcond that AF & State or
logal goirermment afants a permit in 2 comuercial district, it
meet slso grant & parmit for 2 competitor's S0-foot tewsr in

| & residential discrict.
Lotions taken by Srate ox loeal govermments chall not
probibit or have the =ffect of prohibitiny the vilacement,

construckion o madification of pareonal wiresleas sarvices
It ip the rotent of thisF zection that bans or policies that

have the & = Wi¥alees
acilitias not aliawad .5 Eha afiE BE mm oL &
CREE =

Urder aubaeckisn (g} (7] {B) {ii}, deecizions are to be
renderad in 5 roascpable period of Eime, teking inte accountc
the matuzre and scope of sach request. IE a pogquest for
plagement of a personal wirgless service facility fnvelves &
goniing wvariance or a public hearing or comment process, tha
time merind foar randering B Aerirdion W11 Fe Fhe BenR1 poriad
wndar such circumstances. It £5 pob bhe intepk of this
provision to give prefersptinl treatmonb to the persomal
wireleass servire industry in the processing of requests, oc
to subject their ragueats to any hut the gewerslly applicable
time frames for zomdng decision.

The phrase “"substbantial evidence. pontained in a writken
Eemrﬂ‘ " 1g bhe traditicnel etanderd vesed Por jodicig)l teview

i agency actions.

The confereer intend section 332 (c) (71 {E) (iv] to pravenk a
Shobo e Laasd =owvarnmentE ¢ ita inatrumentolitica Sxam
basifiy the regulation of the placement, construction or
medification of OMS facilities directly or indirectly on the
environmentsl &ffectz of radieo Erequensy emiesions Lf thoee
facilities comply with the Coomisaion's regulations adopted
pursuant £o fecbion T (h) concerning such amizsione .

The limitationz ocm the xole and powers of the Commizaion
under thirs eubparsgraph relate to local land use regulaktions
and are not intended to limit or affect the Commission's
general authority ovwer radio telecommnicatione, includitg
The SnCnority be requiate the cohshrucbion, madificakicn and

cperaktion of radio facilitins.

The conferees fntend that the courr bo whish &5 party
appeals & dscision wmder sectisn 332 (el (1) {B) v} may be ehe
Federal district eourt in which the facilitiers are located or
a Skarte court of competant jurisdicticn, at the option oFf the
party waking the appeal, and that the caurks act

hitpethorplus b purdue. cdu: 10.. 56_recondierd 1jede dat wais 5
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ewpaditionsly in deciding such cases, The term ““finel
actiont! of that pew subpazagyrapk means Fioal adninisteacive
actlon at «the ftake or local gevermment level oo that @ pacty
Can oomeenns Ackion undar the sukpsarearanh ¥athey then
walting for the exhaupbtion of any independent State court
semedy otherwiee yequired. =

With respect b0 the availability of Federsl pooperty for
the uge of wivelsss teleromupications ipfrastructure pitees
under gectien 704 {c), the confercer generally adeopt the Howce
provisions, but substitube the President or hie desitnes for
the Comuiesion.

If sbould ke nobed that the provisions relating to

telessimnitiicatione feclilities are not limited bo commeroial
mobilao xadic ligeqeeen, #wd Rloa will fneluds ewhew

Commieslion licensed wireless common corriefs mach as podint Lo
poink mierawsve in the extremely high frequency porticl of
the elcctromagnetic Bpeotrum which rely on line of gight for
tranamitting comumiication servicoes. )

{[Page H1135]]

coullun TOo—-paskilles pELyIGE QLIEuL slGEssE LW lody OLEcHnre CarTlers

fanake bill

Suhgaction (b of section 221 of the Seunate hill, as
pazeed, gtates that notwithstanding the HFY or any other
cansenk decres, no LM% provider will be requived by couck
order or otherwise bo previde long distsnce emual ascess. The
Cormission may only ordey egual aceass if & OMS provider i=
subject to the inbarcopnsection obligations of section 251 and

1f the Conmigiion finds that such a requirement i= inm the
Pl d wnterest. CHMS providers shall emagure that its

subsorikets can obtain wnhlocked mccess to the interexthanpe
carrier of their shodioe thravah the wse of interexchange
caryier ldentification codes, except that the unblecking
requirement ghall not apply to mobile satellite pervioce
uhless the Commisalcon finde it ie in the public interest.
House amendment ’

Under seatiofn 109 of the House amendment, the Commizeinn
ehall reguire provider: of two-way switched wolce CMS to
allow their subgoribere to accege the Eelephens Eoll gesrioes
provider of their choiee through the woe of carciar
identification oodes. The Comission rules will supergede the
equal Bccefg, balloting and prescription remiirements imposed,
by the MET and the ATLT-HMoCaw congent decres. The Owmission
ray exempt cerriers or clastes of carTiers Erom tha
requirements of chis secticn if it is conaistent with the
public intereat, conveniernce, and nacegeity, and fhe
provizion of woblle senvicves by satellibtc is spacifically
exempl from thie section.

ranfaronos sgzaamant

The conference agreemcnt adopts the House provizion with
modificabtions as a new paragraph (B) of secticn 232 af the
Communications Ack. Specifically, no M peevider is recquired
Lo provide egusl acesss bo common carriers providing
relephons toll services. Howevar, the Commission may fmpose
rules b require unblockad access through the uwse of
mechanisns ¥voh as carrier ddentificacticn codes or toli-free
numbera, if it determipes bhat epobomers aye hedng danied

access to the telephone toll service provider of thelr
Toolos, and HRcn d8nilald s oopbPaxy bo The public inierest,

coovenience, sl necessity. The reguircments for unblocked
8ocess Lo providers of telaphone Toll cervice shall nst apply
to mobile sarellite sexvicss unless bhe Oommissicon finds it
to he in the publis interest.

(1]
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PROVIDENG FOR CONSIDERATION OF LR, 1555, COMMUNICATIONS ACE OF 1995 xl“‘
_ (Houst of Representatives - August 02, 1995) ..

This V-chip, Mr. Speaker, is hased on some very simple principles: That parents reise children, not
povernment, nol advertisers, and not petwork executives, and parents showld be the ones to choose what
kinds of shows come into their bomes.

- Second, I believe we should do all we ceam to keep owr sirwaves from falling into the hands of the

wealthy and the powerful. Current Jaw limits the number of tefevision stations, one per 1 ¢r media
rrovpazy can reach, to 38 poresat of the Matiow's Luwsslisls, Tl rude vas e50ab1shed pramoie the

free exchange of diverse vicws and ideas. The Bl before us today, however, would iiterally allow one
[ersnn, in any giver: ares, to owa two television stations, unbimited number of radio stations, the local
newspaper and lovel cable systorns. Instead of the 25 pateent Timit under this bill, Rupert Murdock could
lircrally own media omlets that reach to over half of America's households, Mr. Speaker, In other words,
thie bill allows Mr. Mardock to control what 50 percent of American households rezd, hear, and see, and
that is outragecus.

Mr. Epeaker, the genileman fram bMascachugetts Iir Mavhey] will offer an ainen@ment 1o S that Hroit
to 35 percent, and, frankly, ] don't tink this amendment goes far enough. I believe we need o address
broader issues, sueh as who controls aur networks, whe controls gur newspapers, and who controls our
radios. . : =

In conclusion, Mr. Speaker, I would suggest that we would have [iked to have scen & iougher
amendment, bt { urge my colleagues 1o support the Markey amendrent on soncettration, and, Mr,
Speaker, this bill hes been around a long time. Tt has been & long time in coming, and 1 urge my
collezgues o supnort e mla

Mr. LINDER. Mr. speaker, [ yield suck time as he wmay consume 1o the gentleman from Flogda [,
Gass], my colleague on the Eules Commites,

{Mr. GOSS asled and waz given permission to revise and extend Jus remarks.}

M. GOSE Mr. Speaker, [ want ta thanl the gertleman from Geotpls [Mr. Linder] and congratulate
him for ki3 fine wotk on an exiremaly somplex role that taek Lot of ot to ot oo, and tic
gentleman from New Yotk [Mr. Solomon) as well, and [ am delighied there is support on both sides of
the afsle, for it deserves it

Mr. Speaker, I urge support for the mle also, and T will use my tme to indulge in a eolloquy with the
gentieman from Virginia [Mr. Bliley], the honorable chaiman of the Commiltce on Commerce, because
two points have came up in distussion today regarding loeal government authorty which 1 think can be
clariffed and need to be ¢larified

Chairman Bliley was Mayor Bliley of Richmond, and this gentleman was mavor of a much smalier
towr, but they were both local governments and there was a Ereat coneern among some of gur logal
Bovernments about some issues here, particularly two, as [ have said. [ want to addreze the issue of
zoning

1)
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Mr. Speaker, a= to the eclular industry expanding inte the next century, there will be a need foran
eslimated 100,000 new transmission pales to be constrocted throughout the country, I am told. ¥ wane 1o
make sure that nothing in H.R. 1555 preeenpis the ability of local officinds to determine the placemem

and eandtrustion of those new wowes s, Laud vse hay always teen, and T Deligve shourld continte to b&, in
the domain of the authorities In the areas direetly affécted, -

I st say  appreciate that communities cannot prohibit accass 1o the new facilities, and I agres they
should not be allowed to, but it is important that cities and coumtfes be able 1o enforoe theirzoning and
@Iamg codes. That is the first point,

Similarty, Mr. Speaker, | want to cladfy that the bill does not resirics the ability of local povernments to
dirivro rovenves for (he wac of pulidic L lisuH-waty S0 10nRg 3y (Re FIes ars 5§41 a nendiscriminatory

Way.
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